
Minute extract from the Individual Cabinet Member Decision Making 
Meeting held on 17 March 2021 

 
Matter of Report 

 
2/20 Land at Weston Green Common adjacent to the property known as 'Merrywood'  

 
(Link to Council Priorities: All) 
 
The Portfolio Holders for Leisure & Culture and Resources considered a report 
that provided an overview of circumstances regarding access granted across 
Common land within the Borough and which sought a resolution regarding 
access over land at Weston Green Common. 
 
The Portfolio Holders noted that the land in question was located to the north-
west corner of Weston Green Common.  The land provided a single track 
access to one dwelling which was provided for in a legal agreement dated April 
1972.  This agreement allowed for the right of access across the Common land 
for a single property in one family occupation and permitted ongoing rights to 
other such Common land rights holders. 
 
It was noted that the Council had been approached by the Agents representing 
the owner of the property known as Merrywood who were seeking to vary the 
existing access easement to permit a widening of the single-track access. 
 
The Portfolio Holders were advised that planning permission for a development 
of 26 mixed tenure residential properties following the demolition of the existing 
house and outbuildings (Merrywood) had been granted by the Planning 
Committee on 12 January 2021 (planning application 2020/1795 refers). 
 
Varying the legal easement across Common land in order to facilitate a 
development would necessitate a fee to be negotiated.  It was noted that no 
negotiations in this regard had taken place. 
 
The Portfolio Holders noted the options available to the Council as landowner 
together with the benefits and disadvantages for each, the details of which 
were outlined in the report. 
 
In commencing the discussion, the Portfolio Holder for Leisure and Culture 
thanked the officers for preparing the report.  She made it clear that in reaching 
her part of the decision she would be making it purely on the basis of a property 
disposal at the request of a third party and not based on any planning issues or 
attempting to address any of the matters that were part of the consideration of 
the planning application in January 2021.  She further added that her decision 
would be made having regard to the officer report and taking into account the 
views of the Countryside Consultative Group. 
 
Having been a member of the Countryside Consultative Group for many years, 
the Portfolio Holder for Leisure and Culture advised that a number of decisions 
had been made in respect of easements over the Common land in all parts of 
the Borough.  She reminded Members that easements were put in place to 
protect the Borough’s Common land and in the past easements had only been 
granted in very special circumstances.  She explained that Councillors were the 

APPENDIX C 



custodians of the Commons and it was therefore their duty to protect them for 
future generations.  The Portfolio Holder advised that to ensure the biodiversity 
of the Commons there was a need to protect the invertebrates, flora and fauna 
in these areas.  She expressed concern that by agreeing to such an easement 
in this area would result in between 25 to 50 cars a day going over this piece of 
Common land which would ruin the flora and fauna of the area. 
 
The Portfolio Holder for Resources advised that he had read the officer report 
carefully and whilst there was a significant amount being offered for this piece of 
land, he referred Members to recommendation (a) which ultimately stated that 
removing the Common land to facilitate development of any nature, would set 
precedent in reducing the amount of green space within the Borough.  He further 
commented that the Borough was very fortunate to have large areas of Common 
land which had been protected over the years and believed that the residents 
see Councillors as custodians not only for this generation but generations to 
come. 
 
Having noted the comments made by the Portfolio Holders for Leisure & Culture 
and Resources, the Estates Surveyor took the opportunity to update that 
representations had been received from both the Development Company involved 
with the application and the Agent representing the owners of Merrywood.  It was 
noted that information in this regard had not been included within the officer report 
due to the fact that the details of the easement and any potential negotiation of its 
terms would take place subsequently and indeed any results of negotiations would 
come to the Council for consideration at a later date. 
 
On consideration of the report, Councillor S.J. Waugh, who was also present at 
the meeting and who had listened to the arguments put forward by both the 
Portfolio Holders, commented that the land in question was a very small area 
and in that respect granting an easement would not be destroying large parts of 
green belt.  He stated that the Council had already set a precedent by having 
granted a number of easements in the past and in particular he referred to the 
granting of access over Common land at Meadway in Esher.  Councillor Waugh 
was concerned that the Council could be at risk of Judicial Review on this 
matter and could face significant costs should such a Review be progressed.  
 
Continuing on a similar theme, Councillor A.P. Burley, who was also present at 
the meeting, explained that his comments were made in his capacity as the 
Shadow Portfolio Holder for Leisure and Culture.  Whilst he understood this 
was a difficult decision, in his view it was about optimising and leveraging 
Council assets.  He considered that it was not a disposal of land but an 
amendment to the rights of way.  He agreed that allowing such access over the 
Common land would result in an increase in car movements.  However, it 
would provide the Council with a yield in housing as well as a significant return 
for the leveraging of this asset which he considered would make a positive 
contribution to the budget challenges that the Council was currently facing.  On 
balance, he considered that by not allowing this access of the Common land 
would be the wrong decision for the Council at this time. 
 
Councillor Mrs. K. Randolph, who was also present at the meeting, commented 
that it was not correct to assume that should access over the Common land not 
be permitted, that the whole development could not proceed.  She reminded 
Members that this area of land was bound by three sides, two of which could 



provide alternative access points either on to Weston Avenue or Hampton 
Court Road, which could be seen as a preferable form of access.  She 
recognised that a change in access point could be expensive to the 
development but there were other options available. 
 
The Portfolio Holder for Resources then invited Councillor Mrs. S.R. Kapadia to 
address the meeting.  Whilst agreeing with the comments previously made by 
Councillors Burley and Waugh, Councillor Mrs. Kapadia commented that 
having looked at the plans and drawings, the piece of land in question was 
approximately 40 sqm – 50 sqm in size.  She further stated that the precedent 
of granting access over Common land had already been set elsewhere in the 
Borough.  Whilst agreeing that there was a need to protect Common land, she 
stated that there was also a need to protect the wider Green Belt.  In her view, 
she would rather allow an easement over a small piece of land than have to 
allow development on the Boroughs larger pieces of Commons or Green Belt.  
Councillor Mrs. Kapadia acknowledged that there were other options available 
to the developer.  However, whilst these would be expensive to the developers, 
they would also be to the detriment of the Council as there was the possibility 
that the Council would not receive the affordable housing that had been 
identified on the site as well as the Community Infrastructure Levy contribution. 
 
In light of the comments made at the meeting, the Property Portfolio Manager 
and Estates Surveyor took the opportunity to provide clarification as appropriate.  
It was noted that there were other examples of the Council having granted 
access over Common land.  Whilst some were very historic, each case was 
considered on its own merit.  Where access had been granted in the past, some 
pre-dated the Commons Act 2006 where there had been changes in statute. 
 
With regard to the term ‘disposal’, the Property Portfolio Manager explained 
that practically speaking it was not a disposal, however legally it was.  Whilst 
the development could go ahead using a different access point, this would 
result in a significant delay in any development.  It was highlighted that should 
a decision be made to allow the access over the Common land then Secretary 
of State for the Department for Environment and Rural Affairs approval would 
be required. 
 
In respect of the comment made about a possible Judicial Review, the Solicitor 
confirmed that this decision was separate to the planning application decision 
that had been made in January 2021.  She explained that a Judicial Review 
could be requested on the decision made at this meeting.  However, such a 
Judicial Review would be a challenge to the way in which the decision had 
been made, rather than the rights and wrongs of the conclusion reached. 
 
In concluding the discussion, the Portfolio Holder for Resources invited 
Councillor A. Coomes to address the meeting,  Councillor Coomes sought 
clarification that should an easement be granted, who would be responsible for 
the maintenance of the accessway.  The Property Portfolio Manager explained 
that any arrangement agreed with the developer would ensure that there was 
no cost to the Council.  However, there would likely be a service charge to the 
residents of the development. 
 
Having listened to the comments made at the meeting, the Portfolio Holders for 
Leisure & Culture and Resources discussed the recommendations contained 



within the officer report.  Both Portfolio Holders agreed that it was important to 
protect every piece of Common land irrelevant of its size.  As the granting of 
access over Common land could not easily be reversed and in order to 
preserve the Borough’s natural environment, the Portfolio Holders for Leisure & 
Culture and Resources agreed that recommendation (a) was the best way 
forward for the Council in this matter. 
 
Accordingly, the Portfolio Holders for Leisure & Culture and Resources 
 
Resolved that as landowner, the Council seeks to protect the natural 
environment and maintain its green space for the benefit of its residents.  The 
subject application will create a material change to the infrastructure and 
natural flora of the Common land.  With this considered, removal of Common 
land to facilitate development of any nature, cannot be supported as it would 
set precedent in reducing the amount of green space within the Borough. 


